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AAPL V i e w po i n t :
The Beat is Getting Louder
- Larry Muck

I love the movie Jumanji. Trying to put my fin-

ger on the exact reason has always been difficult.
But today, I had an epiphany…
In the movie, a steady drumbeat indicates increasing danger from a far off place. Disasters
continue to befall the heroes and heroines at a
rapidly increasing pace, but, in the end, all is put
right by the finishing of the game Jumanji. Lives
that were torn apart many years ago are put right
in an instant.
The death throes of community banking are the
steady drumbeats in our country today. As you
can see, the precipitous decline of banks, in general, and particularly in the single office space, is
well documented.

The reasons behind this trend are many and varied, but a full treatise on this topic is best left for
another time. Suffice it to say though that fewer
banks, using cookie cutter decision- making and
operations, are much easier to regulate and less
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expensive to operate. The burden of compliance
in an era of supercharged growth in regulation
makes it difficult to earn adequate returns for
shareholders. The cost of delivering high touch
services has grown to the point of being unfeasible in many circumstances. And, in an era when
the general public has lost its respect for and
appreciation of the role of community banks, the
ability to really make a difference has lessened
over time.
The decline of local decision authority has negatively impacted communities. While it may
seem somewhat innocuous to have all important
community decisions made in Washington, New
York, Charlotte, San Francisco, and Minneapolis…I’m not personally all that good with the
concept
The emergence and growth of the private lending
industry is squarely returning decision- making
to the local level. Offering a chance for individual investors to participate in financial arbitrage

for the benefit of local communities has been the
catalyst for rebuilding America’s neighborhoods.
Returning decision-making in our communities to local control is the last roll of the dice in
the game of Jumanji. The jungle of regulation
coming out of that “strange dark place” can be
cut back and tamed, but only if the people of
this country, acting at a local level, take decisive
action to re-invent how the loans that need to be
made get funded
The following written material is excerpted from
our last Private Lender magazine. Reprinting
here seems appropriate because it still represents
the best treatise on what we are doing:
The implications for our Association are fairly
significant. We must embrace the change that is
occurring and assist our members in meeting the
challenge. We can do that in a number of ways:
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The implications for our Association are fairly
significant. We must embrace the change that is
occurring and assist our members in meeting the
challenge. We can do that in a number of ways:
•

Assist those that are interested in
developing their skill set by providing 		
access to information and training

•

Help our members identify and attract 		
new capital sources…lord knows there is 		
a lot of money on the sidelines and more 		
to come as the stock market peaks and the
bond market falls over the next few years.

•

Provide a platform for sharing lending		
opportunities between members…		
one’s turn down is possibly another’s
sweet spot.

•

Develop a funnel that rewards trained 		
brokers for submitting the best funding 		
requests to our members.

•

Develop a national clearinghouse for
opportunities that touch multiple 			
geographies.

So, if you’re interested in helping in this effort,
please email me at lmuck@aaplonline.com and
include in the subject line “lender referral program” and we’ll tell you about our affiliate marketing program.
Thank you for your interest and for your
involvement in the building of our industry.
On behalf of our founders:
Tim Bricker, Anthony Geraci, Wallace Groves
and Jack Rollins
And our Board of Advisors:
Josh Fischer, David Owen, David Williams, Bill
Worsley, Mike Wrenn, and Robert Wallace
We say thank you for your continued support. I
look forward to building this association with
you and for you.
We’ll talk soon.
Larry Muck
Executive Director

If you are interested in becoming an AAPL
Partner please contact Larry Muck at

913-888-1250 or
lmuck@aaplonline.com or visit
www.aaplonline.com

We are working hard to build relationships that
address each of these areas…association members helping other members to get better and
enjoy more success.
In exchange for this effort, we would ask that you
consider referring other Private Lenders to us…
identification of non-member lenders is important to us. Your referrals are important to the
growth of the association and to our ability to
deliver on the strategic initiatives outlined above.
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I nd us tr y :
Trust Deeds as an Alternative Investment Strategy
- Alim Kassam

Investing in today’s market has many pitfalls.

With the backdrop of a slowly recovering economy and unprecedented quantitative easing by
the Federal Reserve, savvy investors are transitioning away from traditional asset classes into
alternative investment vehicles. One compelling
alternative strategy can be found within the fixed
income arena, namely Trust Deed investing.
“Why Traditional Fixed Income Assets Are
Not Attractive Today”
Driven by many factors over the past few years,
traditional fixed income products across the
board have experienced substantial price appreciation over a relatively short time period. Because all fixed income products have an inverse
relationship between price and yield, the result
is that yields today are historically low (tight).
As the economy improves, inflation resumes/
accelerates, and the Fed takes action to shrink
its gargantuan balance sheet, which makes rising
interest rates an imposing probability. When
rates rise (widen), the downward price pressure
could more than offset the current yield offered
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in these products, resulting in negative real and
nominal returns.

As the data above shows, traditional fixed income assets are unattractive today as yields are historically
“tight” and prices are near record highs. Clipping the current yield is likely the best-case outcome, with
systemic risk increasing and interest rate and inflation risks looming. Price erosion could, therefore, be
lingering on the horizon. So where do investors go from here?

Continue on pg. 9

7

One solution is asset-based lending, which, as an
alternative asset class, offers downside protection
with attractive, absolute, and relative returns: It’s
like having your cake and eating it too!
Private Mortgages as An Alternative
Asset Class
A Deed of Trust is synonymous with a mortgage, with west coast states preferring the former
nomenclature and east coast states preferring
the latter. In either case, a Trust Deed/mortgage
is a publicly recorded security instrument that
provides lenders with recourse to the underlying
asset involved with real estate financing transactions.
While mortgages in general are very paperwork
intensive, there are three primary documents
investors should safeguard: the promissory note,
the Deed of Trust/mortgage, and the title policy.
All three documents are assignable and transferable. The promissory note details the terms of
a loan given to a borrower. The Deed of Trust/
mortgage gives the lender the right to rely upon
the underlying real estate should a borrower
breach his promise to repay the loan. The title
policy is an insurance policy that ensures the
seniority of the related mortgage. For example,
if a lender invests in a first Trust Deed (the most
senior kind) then the title policy will insure the
lender’s senior lien position. Subsequently, if any
liens are discovered that have a claim senior to
the lender’s, then the title policy would indemnify the lender for any losses incurred as a result
thereof.
Generally speaking, the seniority of liens encumbering real property is based on the hierarchy in
which they were recorded. So a lien placed on
a property today will have legal preference and

priority over a similar lien recorded on the same
property tomorrow.
Representative Example of
Trust Deed Investing
Investors benefit from investing in Trust Deeds
by gaining exposure to an asset class that is
secured by real property, immovable collateral
which serves as a cornerstone of our economy. Thus, the asset class offers some downside
protection. At the same time, it can also offer
very attractive yields to its investors and, when
underwritten and managed with prudence, can
serve as a lucrative investment vehicle. As an illustrative example of the asset class, let us examine The Rama Fund, LLC (the “Fund”), a private
fund that invests exclusively in Trust Deeds/
mortgages.

As demonstrated, Trust Deed investing can offer
investors consistent and attractive returns, but
how does a person go about investing in this
asset class?
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How to Invest in Trust Deeds
The two ways to get exposure to this asset class
are by investing in a mortgage fund or by directly purchasing a Trust Deed. With a fund, you
invest alongside other investors, and the fund
manager is responsible for making investment
decisions on behalf of all of the investors. This
method: 1) is a more passive way to get exposure to the asset class, 2) is a way to diversify
risk across borrowers, asset types, and geography, and 3) requires less specific knowledge on
the investor’s part as he/she is able to leverage
the expertise of the fund manager. By directly
purchasing a Trust Deed, the investor is able to
exert more control over investment decisions but
the trade-offs are: 1) less diversification, 2) risky

reinvestment—because when a specific loan pays
off, it might be weeks or months before another
suitable investment is found; meanwhile, the
investor’s capital sits on the sideline not earning
any yield, and 3) more industry knowledge and
experience needed by the investor.
Investment Considerations
Loan servicing: Does the person selling you
a Trust Deed service the note after they have
sold it to you? If so, or if you invest in a fund,
do they service their loans in-house or do they
use a sub-servicer? Servicing ties the broker or
fund manager’s economic interest to the performance of a loan. If a borrower stops making
his/her payment, the investor does not receive

his monthly income and the servicer does not
either. This ensures that everyone’s interests are
aligned and that each party is incentivized to
source loans that are expected to perform/stay
current. Beware the person that sells loans without servicing them. In this scenario, the broker
gets paid all of his/her fee upon loan funding
and does not have any recourse from passing
the proverbial “hot potato” to the end investor.
Also, for those that do service their loans but
do so in-house, this means that all the borrower
payments are sent to the broker or fund manager. Extra due diligence and trust is required
as the misappropriation of cash—intentional or
unintentional—could be possible. The ideal situation is where the broker or fund manager is the
master servicer of their loans but uses a sub-servicer. This way, the broker or fund manager is
incentivized to source good loans since their
financial interests are aligned with the investor’s,
and the sub-servicer is responsible for custody of
the cash flows, i.e. the receipt and dispersion of
the borrower’s payments. A true win-win.

vigilant third party should give investors more
comfort that the information being presented is
accurate.
For questions or additional information, please
feel free to contact alim@ramacapital.com.
Alim Kassam is the Chief Executive Officer of Rama
Capital Partners and the President of Athas Capital
Group, both companies that he co-founded. Athas
has the distinction of being one of the nation’s largest
hard-money lenders and, through its recently expanded product offering, is now pioneering the re-birth of
sub-prime lending. Rama Capital is Athas’ in-house
financing arm.

Experience of the broker or fund manager:

There are always new lenders coming out of the
woodwork, but there is no substitute for extensive industry experience. The private mortgage
industry is highly regulated and a mistake made
when underwriting a loan can mean that instead
of being secured by a first lien position, a loan
can actually be unsecured and the investor can
have significant exposure and downside risk. A
demonstrable and proven track record by the
broker or fund manager is of paramount importance.
Audited financial statements: If investing
in a mortgage pool, it is very important that the
fund has been and will continue to be subject
to annual audits. Regular, intense scrutiny by a
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Banks Struggle to Survive
- Robert H. Smith

The banking industry has historically passed

from period-to-period and crisis-to-crisis; yet
following each challenge, it has emerged as a
smaller but stronger group holding the full support and admiration of both Washington and the
public. The industry has consistently maintained
a position of financial importance and has been
respected for its critical role in facilitating U.S.
economic growth
Typically the operating margins, fees and related
costs of well performing banks would return to
the shareholder in excess of 15% on capital and
growth rates ranging from five to seven percent.
These dynamics have been consistently sufficient
to attract new capital as the market for traditional and new banking services has grown and remained strong. But following the 2008 financial
collapse and a rapidly changing environment for
financial services, the economic dynamics and
expectations for banks changed.
Now banks are performing weakly and under
new scrutiny from Washington and the press
with pressure to reestablish themselves as safer
and stronger partners to the financial system.
They are now generally expected to stop being
inventive and creative, and instead, to employ
steady, cautious conformity and consistency.
There is an ongoing effort to ensure that no bank
is ever considered too big to fail. In this respect,
banks are expected to undertake fewer risks and
avoid any situations that can endanger the
taxpayer or threaten the financial system

This changing environment has not only impacted the twenty or so largest banks that control
over 80% of banking assets but also the other
7,000 smaller, less involved, community banks.
In this new environment—and with changing
customer demands, advancing technology, growing competition, intensified regulation, and lost
reputation—it becomes clear that many banks
cannot effectively compete or survive in the new
world of banking and finance.
Perhaps the most significant factor impacting
the changes seen in the future of banking is the
development of technology and automation of
the delivery of most all banking products and
services. Growth of a checkless society and the
use of ATMs, bill paying services, remote deposit capture, debit card usage, and the digital
processing of checks and delivery of banking
information have all impacted the needs for a
changed banking model.
The Internet and the variation of remote
devices and forms of communication have exploded over the past decade, changing the way
people and businesses conduct basic commerce.
These changes, along with exploding usage of
smart phones, has altered the way individuals
will conduct their financial transactions over the
coming decades. For banking, these developments have altered previously successful business models, operating margins, relationships,
capital requirements, and the necessity of operating at a workable scale of operation. All of these
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changes have made it more difficult for many
banks, especially the smallest community-oriented banks, to effectively compete.
The growth of how today’s technology is employed to accommodate tomorrow’s customers
became evident to me in a recent experience at
the local UPS store.
Two months ago, I was at the counter of the local UPS
store notarizing a document when I was shocked by a
comment made by a woman standing nearby. Most
people know that UPS franchise operations provide
post office boxes, packing, shipping, copying, and many
other business-related services through 4,700 convenient small corner or mini-mall store locations
nationwide.
My head snapped as she told the clerk, “I would like
to make a deposit to my account.” At first I thought
she was referring to paying an open UPS account or
perhaps wanting to wire funds to a relative in another country. Then, after a pause, she added, “Into my
USAA bank account.”
The clerk looked at the check, made a few entries on
the desktop computer, and said, “Checking or savings?”
He then scanned the customer’s USAA ID card and the
check and the transaction was complete.
My eyes glistened and my attention was fully focused
on the transaction process. After a moment, I asked,
“You can really take a deposit for a bank account?”
“Yes,” the clerk replied, “but only checks and not cash.”
This was clearly the revelation of a banking model that
makes traditional bank branching look old and out of
date. The old business model is rapidly being replaced
by technology built around new technology, and the
convenience of remote affinity banking.

Another significant change that impacts the
future of banking is evolving customer service
expectations. The younger, better-educated,
banking customers of this new generation expect

three basic elements in their banking relationship: convenience, quality, and low-cost. While
new banking technology offers most customers greater convenience and improved service,
customers have yet to realize many of the related
economic benefits from their current bank.
Because technology takes time to gain broad
customer acceptance and conversion away from
the less efficient, physical, branch delivery of
banking products and services, change has been
very slow. As a result, the costs of services have
not yet adjusted nor have the lower service prices
been passed on to customers. Most banks seem
committed to build their future on technology
but remain slow in withdrawing their capital
from a costly and steadily declining branch.
Banks seem committed to maintaining dual
strategies that serve customers through both
technology and a costly physical branch office.
To continue their viability, banks must quickly
adjust their modes of service to the new environment and an overall lower cost of operation. In
this slow shift to the technology-based banking
model, it is difficult to find any person under
fifty years old who knows his or her banker,
routinely—or ever—visits a branch, or finds any
means other than technology-based services acceptable. Except for the few older traditionalists,
the future of banking is and will be built around,
and dependent on, more technology.
It is nearly certain that if banks don’t respond by
adjusting their models from less efficient branches, technology-based and extremely competitive,
shadow-banking activities can and will capture
a greater share of business, while banks continue
to struggle to remain competitive and, in some
cases, viable.
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Last week I wanted to use the ATM at a branch to
make a deposit. After several unsuccessful tries, it
was necessary to take the transaction into the branch.
The bank had been designed to accommodate at least
twenty tellers and eight or ten loan officers, a safe
deposit department, a manager, and several assistants;
now it felt like an empty dance hall. It was at least
four times the size of its current need.
In place of the original loan department was a Starbucks coffee house that actually was significantly busier than the branch. There were no customers without
grey hair, and the person in charge looked as though
she was a freshman in college. I thought about the
nearly 90,000 bank branches and the costs associated
with this time-honored, core-banking system, knowing
that technology has become the new means by which
to bank and that the branches have become a costly
albatross to many banks.

Perhaps the most relevant factor affecting the

changes experienced in banking has been the
growth of competing forms of business offering
technology-based product variations designed
to meet the financial needs of both businesses
and individuals. As banks have moved slowly in
adjusting to the need for change, shadow banks
have emerged, have aggressively disintermediated traditional bank business, and are rapidly
growing by capturing important portions of,
what has been for decades, the primary activities
and revenue sources of banks.
The development of the shadow bank goes well
beyond the traditionally competitive credit
union, savings and loan, or mutual fund provider that had for decades been the greatest
direct challenge to banks. The shadow banks are
performing very narrowly focused banking-like
functions; but most importantly, they are oper-
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ating outside of the regulatory control and legal
restrictions imposed on banks. They typically
make full use of technology by offering financial
services with few restrictions but with superior
efficiency, convenience, and pricing.
The most recognized activities of shadow banks
are investment or brokerage accounts that offer
check writing, bill payment, transaction and
credit services as an alternative to the traditional
bank accounts. Independent credit card companies, retailers, and affinity operators offer the
convenience of credit cards, many with buying
benefits or purchase discounts. Airlines and
major retailers are common competitive shadow-bank providers of revolving credit lines.
Auto manufacturers and dealers, large home and
condo builders, and specialized mortgage companies are common shadow bank participants in
the direct financing of assets.
Other independent shadow-bank providers
offer business customers revolving card based
credit lines replacing the traditional bank’s small
business credit. From the operations and service
standpoint, private bill payment services, trust
companies, and investment managers compete
daily with banks and have most of the benefits
and few of the impediments that banks have.
Some of the newer, more technologically advanced, banking service providers include
PayPal, Google, and Amazon, which manage
portions of the payment system, escrow funds,
or offer forms of consumer credit. Other newer
shadow banks include Europe’s small loan provider Wonga; Think Finance, which serves the
under-banked; Isis, which provides its mobile
wallet; and Square, which offers its handheld
merchant card device. Even retailers Wal-Mart

and Costco in the U.S. offer unregulated financial services to their customers in direct competition with banks but without many of Washington’s banking rules and regulations.
One of the newest shadow-bank entries is peerto-peer lending in which private lenders and
borrowers are directly linked through the Internet or brokers. The facilitator markets and qualifies the borrowers for private credit offered by
private individual and institutional lenders either
directly or through investment pools. Examples
of this form of financing include the Lending
Store and Prosper, which focus on the smaller
financing needs of both individuals and small
businesses.
These competitive forces, offering what was once
exclusive banking services outside of regulations,
have changed the face of competition and banking. Not only do these operations displace banks
from many of their more traditional activities,
but they also limit the market potential and critical mass available to banks by offering consumers and small businesses convenience, quality,
and better-priced products and services.
The changes that occurred in the regulatory
environment following 2008 have been extraordinary and well beyond any intensity and scope
previously experienced. This new regulatory
toughness and controlling attitude have changed
the future face and viability of banks. Many expect regulatory changes and intensified oversight
to continue through this decade, and possibly
further.
New legislation, regulations, and changes in
reporting, analysis, oversight, and review have
altered banking by significantly increasing management time and focus, as well as the cost of en-
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suring compliance. The impact of these changes
in regulatory approach and attitude has strained
and made the bank/regulator relationship confrontational. In addition, the fear of regulatory
criticism has lessened the willingness of many
banks to fully meet their customers’ expectations and, as a result, experience normal levels of
growth. All of these factors have made it necessary for many banks, particularly the smaller
community banks, to rethink their future as
these changes have seen many customers evolve
to shadow-banking providers.
For decades banks and banker reputations stood
near the top of public opinion regarding the role
and responsibility of the private sector. They had
gained public confidence for their integrity and
actions in performing their important economic
function. They were perceived to have honestly and fairly met most of the banking needs of

individuals and small businesses by providing
quality and fairly priced services.
It is unfortunate that as the industry has adapted
to a plethora of change, a number of the largest
banks have experienced an ongoing series of related transgressions involving integrity, customer fairness, and regulatory compliance. These
matters have seriously impacted the public’s and
Washington’s regard of all banks and as a result
changed the general public’s opinion.
Today Washington and the mainstream press
publicly thrash banks and bankers for their most
recent actions. In addition, banks are suffering
through numerous claims, charges, suits, and
condemnations including public settlements—
many of which are measured in billions of
dollars. In this crisis of confidence, the public
reputation and standing of banks has fallen to

never-experienced lows. Some have said that the
public’s impression of banks has fallen from one
of the most respected to near the bottom. Banks
have lost any strong public support that could
reduce their burden and assist them in effectively
competing to retain their customer base.
All of these changes in environment, competition, operations, regulation, and public standing
have seriously impacted the competitiveness and
future attractiveness of banks. This declining
role has opened the opportunity for competitors
to offer competitive, low cost, efficient and quality based financial products and services operating on the fringe of traditional banking. These
factors have also seriously impacted the future
for banks, particularly the smallest that has become the most vulnerable to this new world. As
a result many expect that the number of banks,
their influence, and fundamental role in supporting the needs of their longstanding customer
base is in serious jeopardy and can be expected
to significantly decline over the next decade.
“Robert H. Smith, the former chairman and chief
executive of Security Pacific Corp., is a founder and
director of Commerce National Bank in Newport
Beach, California”
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”

• Occupied, vacant, and renovation properties can be
included on the same schedule
• Seamless monthly billing and reporting
• Realistic insurance-to-value parameters
• Theft coverage available on vacant locations
• Coverages underwritten by AM Best “A” or better
rated insurers, such as Lloyd’s of London, Scottsdale,
Allianz/Fireman’s Fund
• Insure multiple owner/controlling entities under
one inventory schedule
• Basic or Special form coverage options
• Premises liability of $1 million per occurrence
• Liability coverage only is available
• Available in all 50 states
• Insure properties held in IRAs, Trusts, LLCs,
Corporations, etc.
• Embedded program(s) available for property managers,
private lenders, and turnkey operators
• Coverage available for non-US citizens

For a Coverage Proposal, Visit or Call:

www.nreinsurance.com

888-741-8454

What Exactly is a Secured Investment?
- Chris Gleason of MMG Capital

If you stick around the real estate investment

community long enough, you’re bound to hear
the term secured investment at some point. The
word security is thrown around with the intent
of meaning a lot of different things. Unfortunately, because it means so many different things
to so many people, it’s often used incorrectly.
And since there’s no uniformity in the way that
the word is used, it logically follows that there
is a general confusion or a lack of understand-

ing of what the word is supposed to mean in the
context of real estate investing.
Who really cares though, right? So what if it’s
used incorrectly? How does that affect anybody?
The truth of the matter is that it’s extremely important. For instance, if you were asked whether
or not your investment is secured, could you
answer confidently? Or if you were asked, “What
is your investment secured by?” would you
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confidently know how to answer? Knowing the
difference between secured and unsecured can
be the difference between profits and losses. The
economic implications can have a drastic effect
on your pocketbook and the way that you
decide which investments are appropriate for
your portfolio.

Here are a few ways to tell whether an
investment is secured or not. Your
investment is probably unsecured if:

1. The value of the investment fluctuates with 		
the market.

2.There is risk for significant loss.
3. There is no limit to the investment’s upside.
Some examples of unsecured investments include: stock or equities, direct ownership in real
estate (flipping or holding for cash flow), ownership in partnerships or entities that own real
estate, most REITs, and promissory notes.

On the other hand, an investment is likely
secured if:

1. The value of the investment does not
fluctuate and is not market driven.

2. The investment comes with some form of 		
guarantee.

3. The downside risk of the investment is very 		
limited.

Some examples of secured investments include:
bonds and debt instruments, trust deed investments, real estate tax liens, or secured promissory notes and mortgages.
Secured Investments are not necessarily better
than non-secured investments, and vice-versa.
Each has their own set of pros and cons and each
is more appropriate given certain market conditions and expectations. So, again, we have to
ask the question, “Why do we care?” To answer
simply—different types of investments are better
suited for different types of investors depending
on their goals and risk tolerances, and different
types of investments will vary significantly in
their expected yields. There are plenty of different types of real estate investment strategies, and
some will be suited for certain investors while
others will be suited for the rest. In addition,
what works today may not work next year, and
so on and so forth.
As an example of what we’re talking about, consider the common case of Real Estate Investor A
who has a little money in her pocket and is trying to decide what to do with it. In most cases,
this investor will go out and buy a piece of investment real estate. She may even utilize a loan
to purchase the real estate, hoping to increase
her return on equity. At the same time, Real
Estate Investor B is in the marketplace with some
money and is trying to decide what to do with it.
Rather than purchase a piece of investment real
estate, Investor B decides to become a secured
lender and use her cash to make a loan to another real estate investor. So Investor A takes a loan
from Investor B and purchases a piece of investment real estate, utilizing 50% leverage and 50%
cash down as an option. To make the numbers
simple, let’s say that the purchase price of the
property was $100,000.
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So, we have two investors who are both investing
in real estate. In fact, both have an investment
that’s based on the exact same piece of real estate.
They even put the exact same amount of cash
into that piece of real estate. So then we have
to ask: are their investments the same? And, of
course, we know that the answer is “not at all.”
Investor B has made a secured investment by
lending money to Investor A. Investor B’s downside risk is minimal because she has a loan that
Investor A has promised to repay. The loan
is secured by the property which is valued at
twice the amount of the loan. Investor A is an
unsecured investor. Investor A bears the full
economic risk of the real estate market in this
transaction and also bears the obligation of
repaying Investor B’s principal plus an agreed
upon amount in interest. In short, the amount of
risk that Investor A is taking is much higher than
that of Investor B. Suppose that the real estate
market was to decline by 10% and that $100,000
property is now worth $90,000 and Investor A
decides to sell. What are the economic implications?
When the property is sold for $90,000 all secured investors must be paid first. That means
that Investor B will be due to receive her entire
principal balance plus any interest and fees that
she is owed. In other words, Investor B’s investment wasn’t at all affected by the market decline.
She received every penny that she expected.
Investor A, on the other hand, is unsecured.
She owns the property and, therefore, bears the
full risk of the investment. Since Investor B has
already been repaid her $50,000 plus interest and
fees, that only leaves $40,000 or less for Investor
A (after all costs). Investor A has lost, at a minimum, about 20% of her investment from only a
10% market decline.

Now consider the alternative: say that the property is sold for $110,000 instead of $90,000.
Investor B’s economics don’t change. She receives
her principal plus interest and fees at closing.
Investor A’s economics change drastically, however. Instead of a 20%+ loss, she now has almost
a 20% gain (less interest, fees, and costs that were
paid). Investor A makes a great turnaround and
receives the benefit of the upside of the investment while Investor B’s economics didn’t change.
So here’s the reason behind this simple analysis
as stated previously in this article: to become
a sophisticated investor. At the very least, you
must be able to analyze risk and use that information to distinguish between a good deal and a
bad deal. In our scenario, Investor B took far less
risk than Investor A. An investor that takes less
risk should expect lower returns. Investor who
take more risk should only do so if they believe
that they can achieve much higher returns.
So if you take away one thing from this article,
please take this: there are a number of different ways to invest. There are even a number of
different ways to invest in real estate. Some carry
more risk than others. Some carry much more
risk than others, especially in certain market
conditions. Get to know more than one strategy
so that one day when you’re considering purchasing a piece of real estate (unsecured) and
you expect it to yield a 12% annualized return,
you’ll know that you could have achieved the
same while reducing your risk with a secured
investment. If trust deed investing or secured
loans are producing similar returns then you’ll
know why you should think twice about buying
that property.
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By Chris Gleason of MMG Capital

S pec ia l R e po r t
Private Trust Deed Lenders

	
  

- Robert Cox

I have been involved in some fashion with Pri-

vate Lending for over 35 years. At times during
this report when mentioning Private Trust Deed
Investors and Lenders, I refer to “we or us”. That
is because I am not only a Licensed Loan Originator who specializes in Private Lending, but
also a Private Lender. At the peak of the market
my family had sizeable holdings in first trust
deed positions, so my continued research on
these topics is very personal as well.
As Trust Deed Investors and Private Lenders, I
am very excited and find that our current market is the best I have ever seen. We have been
through a very rough time the past couple of
years, so what would make me say this is the best
market I have ever seen?
TWO REASONS:

1st: If the values of Oregon Real Estate have

not finally bottomed out, it is our opinion that
we are near the bottom. That means if we are
doing First Trust Deed lending with a maximum

LTV of say 60%, the appraisal we are going to
using to determine value is from current market
conditions, not those that existed a couple of
years ago when things were just plain crazy. That
makes our primary goal of “Safety of Principal”
simply the best I have seen in years. Add to that,
all of our appraiser assignments are now done
on a “blind draw” meaning the lender, borrower
and broker can have NO contact with the appraiser until the job is finished. (No more pressure from any party for inflated values, giving us
uninfluenced appraised values.)

2nd: The quality of the borrowers I am now

seeing is unprecedented in their qualifications,
credit scores, verifiable income, and ability to repay. Why would I think the borrowers are different? Because, it is nearly impossible for a anyone
to get an “A” paper loan with the 4% interest
rates. For anyone who is just a ½ check mark
away from Prime rates, they have nowhere else
to turn to! THERE ARE NO MORE sub-prime
lenders. The Private Lenders are now alone to
fill that gap, and we can be very selective on who
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we loan our hard earned money to!
	
  

THIS	
  IS	
  THE	
  GREAT	
  NEWS	
  FOR	
  US!	
  

	
  

Before we get into this discussion, please keep
in mind that the information contained in this
report reflects my general understanding based
upon my research on the subject, including
interviews of and feedback from knowledgeable
parties in the industry. As I am not an attorney, this is not intended to be the giving of legal
advice, and you may not rely upon it as legal
advice. If you need to take action in this area,
you should contact legal counsel. I have worked
extensively with the knowledgeable lawyers at
Ambrose Law Group in this area of law, and
if you would like a referral to one of their attorneys, let me know and I will be pleased to
provide you with their contact information and
introduce you to them. Or feel free to contact
them directly (Chris Ambrose at crambrose@
ambroselaw.com or David Ambrose at drambrose@ambroselaw.com).
Now for the challenges we face with our State
and Federal Government’s current and pending
laws and regulations that you may still be unaware of. (Please understand that anytime we
talk about politics, people can get pretty emotional. It is my intention to present the following
information in as a “Politically Neutral” way as
possible. You are each invited to vent in your
own personal way.) Our elected officials at both
levels are trying to do everything in their power to make sure real estate loans are made only
to borrowers with the “Ability to Repay”. (Not
a bad idea!) These officials, like us, are tired of
foreclosures and addressing those issues. We
may not agree with some of their approaches,
but it is the LAW, and there are extreme consequences for non-compliance. Some of these are

23

P r i va t e L e n d e r
O f f i c i a l

E z i n e

o f

A . A . P. L .

PRIVATE LENDER is the official
publication of the American Association
of Private Lenders. It is published six
times a year.
SUBSCRIPTIONS: You can get a free

subscription to Private Lender at
aaplonline.com

ARTICLE SUBMISSIONS, CONTACT:

dan@aaplonline.com

ADVERTISING INFORMATION, CONTACT:

dlang@aaplonline.com

This publication is created to provide
information to the private lending industry. The American Association of Private
Lenders is not engaged in rendering legal,
financial, accounting, tax or other professional service. The views expressed herein
may not be those of AAPL. No part of this
publication may be duplicated in any way
without the explicit written authorization
of AAPL.
COPYRIGHT © 2012
American Association of Private Lenders.

aimed directly at us, (Private Real Estate Lenders
and Sellers), and very few of us even know these
laws exist!

There are a couple of items 	
  
that I am going to discuss with
regards to current and pending
Federal laws and regulations.

1. The Federal Government
2. Pending implementation of

the Dodd-Frank Financial Reform
Act.

FEDERAL LAWS REGULATING PRIVATE LENDING
AND BORROWING
When we talk about Federal Laws
we need to break that into two categories for the
following reason. The Dodd Frank Financial
Reform Act, was signed into law by President
Obama in July of 2010, in response to the massive financial meltdown our country experienced. Dodd Frank is nearly 2400 pages long

and is the most sweeping financial reform legislation since the Glass-Steagall Act of 1933, in the
wake of the Great Depression. Part of this financial overhaul has provisions that directly affect us
as Private Real Estate Lenders and
is contained in Title XIV, Mortgage Reform and Anti-Predatory
Lending Act. (Predatory? And all
along you thought you were just
helping people get loans!)
Most of the provisions of Title
XIV that effect Private Real Estate Lenders and Sellers were set
to go into effect on January 21,
2013. The Consumer Financial
Protection Agency (which now
has jurisdiction over most mortgage law), came out with its final
rulings on January 10th, 2013, and
under authority granted to them,
postponed implementation until
January 10, 2014. The sound you just heard in
my head was a huge sigh of relief, as it gives us
an some time to figure all of this out. HOWEVER, you are going to hate them, and we will
cover them in a little bit.

	
  

	
  NOW!!	
  

BUT	
  FIRST	
  THE	
  LAWS	
  YOU	
  ARE	
  SUPPOSE	
  TO	
  BE	
  FOLLOWING	
  RIGHT

	
  

	
  

THE FEDERAL
GOVERNMENT:
Enacted in 1994 was HOEPA
or the Home Ownership Equity
Protection Act. Part of that Act
is referred to as Section 32 (FRB
Regulation Z, Section 32; 12 CFR 226.32). Section 32 was designed to safeguard individuals
borrowing money secured by liens against their
PRINCIPAL DWELLING, and it applies from
the first loan made, regardless of the definition of
“Creditor”.
There are two triggers to create a Section 32 loan.
First the APR (annual percentage rate) exceeds
by more than 8% for first-lien loans, or by more
than 10% for subordinate-lien loans, the yield
on the Treasury securities having comparable
maturity periods to the loan maturity as of the
15th day of the preceding month. That means
if you are lending to someone with their principal dwelling as your collateral, and you have
say a 5 year maturity or balloon, you would add
8% to the 5yr T-Bill rate from the month before
you started negations. (Today that 5yr T-Bill
rate would be 0.89%) So that means if the rate
of interest, (or if you are charging fees to the
borrower the APR) exceeds 8.89% then you are
making a Section 32 loan and are subject to the
following:
Section 32 Disclosures:

1. You must give the borrower a
written notice stating that your
loan need not be completed, even
though they have signed a loan
application and received the required disclosures. (Yes you must
give your borrowers disclosures if you are making a Section 32 loan!) The borrowers then have
3 days to sign the final paperwork and decide if
they really want this loan.
2. The notice you give them MUST WARN the
borrower that you will have a mortgage on their
home and that they could lose their home and
the money they have put into it, if they fail to
make the payments.
3. You MUST DISLCOSE THE APR, (if you
charge no fees, then the APR and note rate
should be the same), the regular payment
amount (including any balloon payment, where
the law permits balloon payments as discussed
below), and the Loan Amount.

Section 32 Prohibited Practices, (These are
Prohibited by FEDERAL LAW!):
1. You CANNOT have a balloon payment any

sooner than 5 years. For example, this means in a
Section 32 loan, it is AGAINST FEDERAL LAW
to write a loan due in 24 months!
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2.Y ou cannot have a loan that has any negative

amortization.

YOU ALSO MAY NOT:
1. Make a loan based on the collateral value,

3. You cannot charge a default interest rate that

is higher than pre-default rates.

without regards to the borrowers “ABILITY TO
REPAY” the loan. (You Do Know That Right?)

4. The borrower CANNOT prepay any interest

2. You cannot refinance the borrowers Section

at closing from the loan proceeds.

5. You CANNOT charge a prepayment penalty

unless:

a. You verify that the borrower’s total 		

monthly debt including the mortgage is 		
less than 50% of the borrower’s monthly 		
gross income.
b. The prepayment penalty lasts no
longer than 5 years.
c. The borrower gets the funds to repay 		
the loan from someone other than you.

6. You cannot have a “DUE ON DEMAND

CLAUSE”, unless:

a. There is fraud or material misrepresen-

tation by the borrower in connec			
tion with your loan.
b. The borrower fails to meet the repay		
ment terms of the loan.
c. There is any activity by the borrower 		
that adversely affects your collateral and 		
security.

32 loan into another Section 32 loan within 12
months, without documenting that the new loan
is in the borrower’s best interests.
IF YOU ARE MAKING A SECTION 32 LOAN,
then the following language MUST be on the
promissory note above the signature line:
NOTICE: THIS IS A MORTGAGE OR
TRUST DEED NOTE SUBJECT TO SPECIAL
RULES UNDER THE FEDERAL TRUTH IN
LENDING ACT. PURCHASERS OR ASSIGNEES
OF THIS NOTE COULD BE LIABLE FOR ALL
CLAIMS AND DEFENSES WITH RESPECT TO
THE NOTE THAT BORROWER COULD ASSERT
AGAINST THE CREDITOR (NOTE HOLDER).

This notice must be in at least 12 point font.
This is intended to protect someone you might
sell your note to, as any Section 32 violations
follow the note. Failure to include that language
and potential liability come right back onto you!

Continue on pg. 28
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ON ANY LOAN YOU MAKE THAT HAS A
PREPAYMENT PENALTY the following
language must be on the promissory note above
the signature line:
NOTICE TO THE BORROWER: Do not sign
this loan agreement before you read it. This loan
agreement provides for the payment of a penalty
if you wish to repay the loan prior to the date
provided for repayment in the loan agreement.
Again, this notice must be in at least 12 point
font. Failure to include this exact language could
result in your prepayment penalty being unenforceable!

That concludes the discussion of HOEPA and
Section 32.
But wait there are more current laws you must
follow, (and we haven’t even gotten into the
nightmare that is Dodd-Frank!)

EFFECTIVE	
  OCTOBER	
  1,	
  2009	
  

	
  

A new category was added “HIGHER-PRICED”
Mortgage Loans, Section 35 (HPMLs). Again
this applies to loans made with the borrowers
“Principal Dwelling as collateral”.
To determine if the loan you make is considered
a HPML, you add the Annual Percentage Rate
(APR), (again if you are not charging any fees to
your borrower, that would be your note rate, or
very close to it), to the “AVERAGE PRIME OFFER RATE”. This is not the Prime Interest Rate,
but rather a rate comparison based on Freddie
Mac’s Primary Mortgage Market Survey. It can
be found at http://www.ffiec.gov/ratespread/
newcalc.aspx . If the APR exceeds the index

plus 1.5% on a first lien or index plus 3.5% on
a second lien, THEN YOU ARE MAKING A
HPML. (For example, on a 5 year maturity, first
trust deed loan made on 2/1/2012, the index was
4.87%. Add that the 1.5% and if your interest
rate or APR is higher than 6.37%, you are making a Higher-Priced mortgage loan.)

HPMLs are subject to the following restrictions:
Repayment ability: Lenders are prohibited
from extending credit based on the consumer’s collateral without regard to the consumer’s
repayment ability.
Prepayment penalties: Prepayment penalties
are prohibited unless the penalty will not apply
until two years following the closing. A penalty
will not apply if the source for the prepayment
funds is a refinancing by the lender or its affiliate.
Escrows: A lender may not extend a mortgage
secured by a first lien on a principal dwelling
unless an escrow account for property taxes and
mortgage insurance premiums is established
before closing.
OK, in English. Section 32 already said we cannot make a loan on a primary residence without
taking into account the borrower’s ability to
repay, so why restate this in Section 35? BECAUSE, the government didn’t think we were
really investigating ability to repay, other than
saying something like “Can you make these payments?” So to insure that we dig a bit deeper,
you must document from reliable 3rd parties the
borrower’s income and assets. You better have
tax returns with a 4506 form (that form allows
you to pull tax returns from the IRS to make
sure the ones you have are legit), pay stubs from
Continue on pg. 30
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the employer, bank statements from the bank,
not a computer printout, and a credit report!
HPML loans also require that the prepayment
penalty is not in effect for the first two years.
Section 32 says the prepayment penalty can last
longer than 5 years, so in essence if you are making a HPML, NO PREPAYMENT PENALTY.

AS	
  OF	
  APRIL	
  1,	
  2010	
  

	
  

If making a HPML, then the borrower must have
an escrow account for the payment of taxes and
insurance. So along with paying you,
	
   hopefully
into a collection escrow, the borrowers must pay
1/12th of their annual property taxes and homeowners insurance on a month also.
Keep in mind that Section 35, HPML, does not
replace Section 32, HOEPA, IT ADDS TO IT.
ALSO PLEASE KEEP IN MIND that Sections 32
and 35 only address loans made on the borrower’s primary residence. If your
loans are made
on investment
property, commercial property, construction
or bare land,
then these two
sections DO
NOT APPLY
TO YOU.

Why would the Government be so concerned
about a really small part of the lending world,
Private Trust Deed Lending? The answer is
they probably weren’t. The Government was
concerned with the abuses of borrowers by
large Sub-Prime lenders, and we are just getting
caught in the same net.
OK, assuming that you are still with me after
all of that, and have not jumped head first off of
your roof, here is the stuff YOU ARE REALLY
GOING TO LOVE!!

DODD	
  FRANK	
  FINANCIAL	
  REFORM	
  ACT	
  

	
  

In an effort cure the ills of the Financial and
Banking world, Congress led by Chuck Dodd
and Barney Frank created a 2400 page piece of
legislation, signed into law by President Obama
in July of 2010. This is the most sweeping financial reform legislation in our countries history
since the Glass-Steagall Act in 1933 during the
height of the great depression.

THE PENDING IMPLEMENTATION OF TITLE XIV OF THE
DODD FRANK FINANCIAL REFORM ACT.
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One thing to
keep in mind
with the DODD
FRANK
FINANCIAL
REFORM ACT
is that it trumps
all other laws
and regulations,
both Federal and State,
unless the other
law or regulation is MORE
Stringent!

Part of the Dodd Frank Act, is Title XIV, the

Mortgage Reform and Anti-Predatory Lending Act.
Subtitle A, Sec. 1401 applies to Private Real Estate
Sellers and Lenders, and applies to residential properties. That means property that includes a dwelling
or dwellings up to 4 units.
The CFPB Title XIV has just completed the rule
making process in regards to Title XIV on January
10, 2013. The final rules are set to go into effect on

January 10, 2014, and there are over 3,000 pages
released on the final rule. So, some of what we
are going to cover could change with further
review, (I am only about 800 pages into it and am
so confused I might have to start drinking even
more!) which means some of this could change.
If the rulemaking process is not completed by
January 2013, then by statute, this goes into law
as written. What are the chances of all or some
of this getting changed? Probably depends on
how much heat congress gets for the “Unintended Consequences” of the Act. But the CFPB is
INDEPENDENT OF CONGRESS AND DOES
NOT REPORT TO THEM! (What?...how the
heck did that happen?)
Now, this can all get very confusing, as Section
1401 applies to any loan covered by Truth In
Lending, (TILA), as well as loans covered by the
Homeowners Equity Protection Act, (HOEPA/
Sections 32 & 35).
It is ABSOLUTLY CRITICAL to understand that
the key changes being effected by Dodd Frank
involve modifying various elements of the Truth
in Lending Act (“TILA”), and one change which
is not being made is critical, and this applies
to HOEPA as well, which is that the loan being
made must be, first, secured by the borrower’s
principal dwelling, and second, the purpose of
the loan must be for personal, family or house-

hold purposes.
Therefore, a loan could be made secured by the
borrower’s principal dwelling, and if the purpose
of the loan is a business purpose, the changes
effected by Dodd Frank won’t apply. Similarly,
if the loan is for personal, family or household
purposes, but the property securing the loan is
not the principal dwelling of the borrower, then
the changes effected by Dodd Frank won’t apply
either. Indeed, it is arguable that if the borrower
of the private money loan is an entity, including even an entity specifically created for the
purpose of obtaining the loan, the loan will not
be subject to TILA or HOEPA, and will not be
affected by the restrictions/qualifications, etc.,
imposed by Dodd Frank, such as qualifying the
borrower, full amortization, and so on. (However, I certainly would want competent legal counsel on that last statement!)
In regards to TILA, Dodd Frank applies only to
loans which are primarily for personal, family or
household purposes.
SO, certain property types are EXCLUDED from
this Act. They would be Bare Land; Construction Loans; Non-Residential Property; Commercial Property and Temporary Bridge Loans
for a term of 12 months or less, or a loan made
against residence properties with the funds being used primarily for a business purpose.
Certain borrower types are EXCLUDED from
this Act. Dodd Frank provisions do not affect
business purpose loans, (as mentioned above)
for example, property being purchased for business investment purposes. Loans made to an
ENITY, such as a business, LLC, Trust or Estate
are also EXCLUDED.
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these sources, I need to know this stuff inside &
out, and retain expert legal counsel!
If you are not prepared for the following, then
just stay out of this market! The big challenge
for private lenders who rely on these loans for
their income, is that now there will be a lot of
money chasing the exempt transactions, which
have always been perceived as a bit more risky,
thus potentially driving rates down.
Now, for brave souls entering the new world,
here are the new rules that WILL APPLY to a
loan we make on Residential Property. Earlier we discussed the Section 32 and Section
35 mortgages and the interest rates that would
trigger the restrictions. The new Dodd Frank
language has no such trigger.

1st, the loan on Non-Exempt Residential Prop-

erty must be fully amortized. That means no
more balloon payments!

	
  So basically the major changes in the law as a

result of Dodd Frank, as mentioned above, apply
only to loans which are primarily for personal,
family or household purposes. That would be
residential real estate purchase or refinances.
For instance, someone has a residential 1-4 unit
property and needs to borrow some of their
equity for a medical emergency. In that case all
of the new provisions would apply. This type of
loan has been a major part of the private mortgage lending business since the dawn of time.
But now only the stout of heart will venture into
this market, which will leave a big hole in the
credit market!
Since most of my personal business comes from

2nd, the lender MUST determine in good faith

that the borrower has the reasonable ability to
repay the loan. (More on that in a minute).

3rd, the loan must be fixed for at least the first

5 years, and be subject to “reasonable” annual
and lifetime limitations on rate increases. If the
lender structures the transaction with a variable
rate, then the borrower needs to be qualified on
the fully indexed rate and APR!

ABILITY TO REPAY:
Creditor (lender) must verify and document
(from reliable 3rd party information) the consumer’s ability to repay the loan including taxes,
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sumer’s ability to repay the loan including taxes,
insurance and other assessments.
- If there are multiple loans, i.e. 1st and 2nd,
creditor must verify and document the consumer’s ability to repay both loans.

Determination must include
consideration of:
- Consumer’s Credit History
- Current Income
- Expected Income
- Current Obligations
- Debt-to-Income Ratio or Residual Income after
non-mortgage related debt and mortgage related
debt.
- Employment Status
- And other financial resources other than the consumers equity in the dwelling

You, the lender must document the above
and keep it in a file. Should you sell the loan
to someone else, the file must go with the
loan. Failure to properly document “Ability to
Repay” can result in the following:
Except as otherwise provided in this section, any
creditor who fails to comply with any requirement imposed under this chapter, including any
requirement under section 125 or chapter 4 or 5
of this with respect to any person is liable to such
person in an amount equal to the SUM of :
- Any actual damage sustained by such person as
a result of the failure, plus
- Twice the amount of any finance charge in connection with the transaction.

In Addition:

- If the Seller did not properly qualify the buyer,

the buyer has a 3 year right of rescission. This
right of rescission also applies to anyone who
has bought the note!
That means, a “Predatory Borrower” could at
the end of 3 years force you, in court, to prove
you properly documented ability to repay and
if you can’t, they can give the house back and
collect the damages listed above! THERE IS NO
WAY YOU CAN RISK MAKING THIS LOAN
INCORRECTLY! Twice the finance charge on a
$100,000, 12% mortgage for three years would
be $72,000.00, plus you get the house back!
Title XIV, Subtitle B, Minimum Standards for
Mortgages
Sec. 1414 Additional Standards and Requirements:

- If the APR on the transaction exceeds the average prime offer rate for a comparable transaction
by 1.5 or more percentage points on a first lien,
and prime offer rate plus 3.5 percentage points
on a subordinate lien, then PREPAYMENT
PENALTIES ARE PROHIBITED. (That changes
the Section 35 terms.)
Title XIV, Subtitle B, Minimum Standards for
Mortgages
Sec. 1420 Disclosures Required in Monthly Statements for Residential Mortgages

The Lender carrying the contract is a Creditor.
Therefor the seller is required to send a monthly
statement containing the following to their borrower, to the extent applicable:
- The amount of the principal obligation under the
mortgage
- The current interest rate in effect for the loan.
- The date on which the interest rate may next reset
or adjust.
- The amount of any prepayment fee to be charged,
if any.
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- A description of any late payment fees.
- A telephone number and address that may be used
by the borrower to obtain information regarding the
mortgage.

Here’s
The
Key
To Your Real Estate Insurance Needs . . .

(USE A COLLECTION ESCROW SERVICE!)
HIGH COST MORTGAGES, Title XIV,
Subtitle C-High Cost Mortgages Sec. 1431
(So yes, Dodd Frank does address High Cost Mortgages)
- The term “High-Cost Mortgage”, and a mortgage
referred to in this subsection, means a consumer
credit transaction that is secured by the consumer’s
principal dwelling, other than the credit line portion
of a reverse mortgage transaction or bridge loan
(with a term of 12 months or less), then there are 4
items that can trigger this. If any of the below are
involved…

Trigger #1: Interest Rate
The APR exceeds the prime offering rate at the time
of consummations of the transaction by more than
6.5%.
Trigger #2: Points and Fees
The total points and fees payable in connection with
the transaction, other than bona fide third party
charges exceed 5% of the total transaction amount.
Trigger #3: Introductory or Variable Interest Rates
In the case of any transaction in which the rate may
vary at any time during the term of the loan for any
reason, then determine APR by using the maximum
rate that may be charged during the term of the loan.
Trigger #4: Prepayment Fees or penalties
If the prepayment penalty period exceeds more than,
36 months after the consummation of the transaction.

“

The Right Coverage At The Right Time

”

• Occupied, vacant, and renovation properties can be
included on the same schedule
• Seamless monthly billing and reporting
• Realistic insurance-to-value parameters
• Theft coverage available on vacant locations
• Coverages underwritten by AM Best “A” or better
rated insurers, such as Lloyd’s of London, Scottsdale,
Allianz/Fireman’s Fund
• Insure multiple owner/controlling entities under
one inventory schedule
• Basic or Special form coverage options
• Premises liability of $1 million per occurrence
• Liability coverage only is available
• Available in all 50 states
• Insure properties held in IRAs, Trusts, LLCs,
Corporations, etc.
• Embedded program(s) available for property managers,
private lenders, and turnkey operators
• Coverage available for non-US citizens

Or

If such fees or penalties exceed, in the aggregate,
more than 2 percent of the amount prepaid.

For a Coverage Proposal, Visit or Call:

www.nreinsurance.com

888-741-8454
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Sec. 1432 Amendments to Existing Requirements For Certain Mortgages
- If it is determined that the loan has ANY
	
   of the
above items 1-4, this transaction is a High Cost
Mortgage, then……
- No Balloon Payments- NO high-cost mortgage may
contain a scheduled payment that is more than twice
as large as the average of earlier scheduled payments.
- (This affects trust deed lenders, as private sellers are
already restricted on balloon payments. Again, their
loans must be fully amortizing!)
Late Fees Are Restricted:
- In an amount that exceeds 4% of the amount of the
payment past due;
- The loan documents must specifically authorize the
charge or fee;
- A late fee cannot be charged before the end of the
15 day period beginning on the date the payment is
due;
- A late fee cannot be charged more than once with
respect to a single late payment.
- Pre-Loan Counseling Required. In general a Creditor may not extend credit to a consumer under a
High Cost mortgage without first receiving certification from a counselor that is approved by the Secretary of Housing and Urban Development, or at the
discretion of the Secretary, a State housing finance
authority, that the consumer has received counseling
on the advisability of the mortgage.
- Pre-Loan Counseling Required. In general a Creditor may not extend credit to a consumer under a
High Cost mortgage without first receiving certification from a counselor that is approved by the Secretary of Housing and Urban Development, or at the

discretion of the Secretary, a State housing finance
authority, that the consumer has received counseling
on the advisability of the mortgage.

CORRECTIONS	
  AND	
  UNINTENTIONAL	
  	
  
VIOLATIONS	
  OF	
  HIGH	
  COST	
  MORTGAGE	
  

	
  

(Amazing, they do give you a chance to correct a
mistake in this section!)
- Within 60 days of the Creditor’s discovery or
receipt of notification of an unintentional violation
or bona fide error and prior to the commencement
of any action, the consumer is notified of the compliance failure, appropriate restitution is made, and
whatever adjustments are necessary are made to the
loan to either, at the choice of the consumer…
- Make the loan satisfy the requirements of this
chapter; or
- In the case of a High Cost mortgage, change the
terms of the loan in a manner beneficial so that the

loan will no longer be a High Cost mortgage.

Title XIV, Subtitle F-Appraisal Activities
Sec. 1471. PROPERTY APPRAISAL
REQUIREMENTS
- In General- A creditor may not extend credit in
the form of a higher–risk mortgage to any consumer without first obtaining a written appraisal of the
property to be mortgaged prepared in accordance
with the requirements of this section.
- Higher-Risk Mortgage Defined- For purposes of
this section, the term “higher-risk” mortgage means
a residential mortgage loan, secured by a principal
dwelling…
- If the mortgage has an APR that exceeds the Prime
Offering Rate plus 1.5% on a loan size ≤ $417,000.00
or
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- If the mortgage has an APR that exceeds the
Prime Offering Rate plus 2.5% on a loan size of ≥
$417,000.00.
- If the mortgage has an APR that exceeds the Prime
Offering Rate plus 3.5% on a subordinate loan.

Appraisal Requirements-

A.) PHYSICAL PROPERTY VISIT-An appraisal

of the property to be secured by a higher-risk mortgage does not meet the requirements unless it is
performed by a certified or licensed appraiser who
conducts a physical property visit of the interior of
the mortgaged property.

B.) UNDER CERTAIN CIRCUMSTANCES, (flip-

ping), where a property is sold within 180 days for a
price greater than the original sales price, a second
appraisal is required, and cannot be charged to the
borrower.

So that is a Dodd Frank summary as it affects
Private Trust Deed Lenders. Again, I am not an
attorney, and even though I teach a class in this
topic, it doesn’t mean that I might have missed
something. (Although really, when you look at
it, what else could there be?)

These	
  provisions	
  of	
  Dodd	
  Frank	
  	
  	
  
ARE	
  NOT	
  IN	
  EFFECT	
  AT	
  THIS	
  MOMENT	
  

	
  

THE BIG DAY FOR IMPLEMENTATION
AGAIN IS JANUARY 10, 2014.
Most of you are now sick to your stomach,
because you have violated some of these rules
(Prior to Dodd Frank) and didn’t know it. Does
that mean you don’t invest in first trust deeds
anymore and put your money in the high return
CD markets? Of course not! Learn the laws
and follow them, or work with a broker who is
knowledgeable and will help steer you through
the maze! All of the fees are paid by the borrower, so why take a chance. I must say that I have
yet to meet a broker who knows all of these new
federal laws. Make sure they do, or work with
someone else!
In today’s world of private finance, you also
must have competent legal counsel, and by that
I mean someone well versed in the mortgage
lending business! As far as I am concerned, I
plan to get a legal stamp of approval on every
loan I do, and then get reimbursed from the
borrower at closing. I will quote that
reimbursement fee in my disclosures, just like
every other fee.
When Dodd Frank does get fully implemented,
there will be some adjustments we will need to
make, but we can adapt, we always seem to!
Knowledge is power, and remember this is the
best market for our type of investing in a long,
long time. Let’s take advantage of it and do it
right.
Bob Cox, MLO# 254993
Senior Mortgage Banker/Private Lending Specialist
Pacific Residential Mortgage – Medford Branch
502 W. Main Street, Suite 103
Medford, OR 97501
(541) 773-3131 x: 222
(541) 773-4981 Fax

bob.cox@pacresmortgage.com
“Bob Cox has specialized in Private Money Lending for over 21
years. He is a recognized expert in Private Lending Law and
the Dodd Frank Financial Reform Act, lecturing and teaching
through-out the State of Oregon. In his time in the business he
has facilitated over 800 private transactions and placed nearly 80
million dollars in private loans.”

M emb e r s h ip :
2013 Member Directory
AAPL Lenders are established, proven Private Lenders in the private
lending industry. They are able to display the AAPL logo in their
promotional materials as a symbol of their commitment to quality and

Does your lender belong to the AAPL and adhere to a code
of ethics? Learn more about our membership requirements.

excellence.

NOT A MEMBER? JOIN NOW! Click here to go directly to the AAPL website directory.

Board of Advisors and Founders
Company Name

Contact Name

City

State

Membership Level

Affinity Group Management, Inc

Mike Wrenn

Kansas City

MO

Board of Advisors

Carolina Private Lending, LLC

Bill Worsley

Raleigh		

NC

Board of Advisors/Founder

Carolina Private Lending, LLC

Wallace Groves

Davidson

NC

Board of Advisors

Geraci Law Firm

Anthony Geraci

Irvine		

CA

Founder

Investors Choice Funding

David Williams

Louisville

CO

Board of Advisors

Pride of Austin Capital Partners, LLC

David Owen

Austin		

TX

Board of Advisors

Rollins Consulting Group, LLC

Jack Rollins

Ponce Inlet

FL

Board of Advisors/Founder

Sterling Pacific Financial

Josh Fischer

Watsonville

CA

Board of Advisors

Tim Bricker

Tim Bricker

Philadelphia

PA

Board of Advisors/Founder

Wallace Capital

Robert Wallace

Boston		

MA

Board of Advisors
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Corporate Active Lender Directory
Company Name

Contact Name

City

State

Membership Level

Bay Mountain Capital

Phill Sanchez

Dallas		

TX

Lender

Carolina Private Lending, LLC

Wallace Groves

Raleigh		

NC

Lender

Carolina Private Lending, LLC

Bill Worsley

Davidson

NC

Lender

Dusek Network, Inc

Brenda Dusek

Orchard Lake

MI

Lender

Fairway America, LLC

Darris Cassidy

Portland		

OR

Lender

Fairway America, LLC

Matt Burk

Portland		

OR

Lender

Fairway America, LLC

Lance Pederson

Portland		

OR

Lender

Fidelity National Investment Group

David Javdan

McLean		

VA

Lender

Joseki Ventures, LLC

Colin McClive

Stamford

CT

Lender

Loan Oak Fund

Stephen Kachani

Los Angeles

CA

Lender

Northfield Capital LLC

Robert Kiley

Andover		

MA

Lender

Pride of Austin Capital Partners, LLC

Robert Buchanan

Austin		

TX

Lender

Real Estate Private Funding

Michael Mackay

Cincinnati

OH

Lender

Rehab Cash Now

Rehab Cash Now

South Windsor

CT

Lender

Stallion Funding

Vincent Balagia

Cedar Park

TX

Lender

Sterling Pacific Financial

Josh Fischer

Watsonville

CA

Lender

Trilion Capital

Charles Evans

San Diego

CA

Lender

Wallace Capital

Robert Wallace

Boston		

MA

Lender

Washington Capital Partners

Daniel Huertas

Falls Church

VA

Lender

Washington Capital Partners

Leo Pareja

Falls Church

VA

Lender

WDB Funding LLC

Aaron Garcia

West Valley City UT

Lender

WDB Funding LLC

Jennifer Watkins

West Valley City UT

Lender
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Individual Active Lender Directory
Company Name

Contact Name

City

State

Membership Level

Advance America Property & Fin

Guy Cook

Baltimore

MD

Lender

AJTM Financial

Anthony Tomasi

Delray Beach

FL

Lender

Alpha Funding Solutions

David Hansel

Lakehurst

NJ

Lender

Anthony Lervolino

Flushing		

NY

Lender

Asset Based Lending, LLC

Daniel Leyden

Hoboken

NJ

Lender

Asset Based Lending, LLC

Paul Ullman

Hokoben

NJ

Lender

Bay Mountain Capital

Dean Lontos

Dallas		

TX

Lender

Bay Mountain Capital

Wayne Corley

Dallas		

TX

Lender

BG Real Estate

Jerry Bouchard

Fairfax		

VA

Lender

Bridge Capital Resources, LLC

Greg Osborne

Greenwood VillageCO

Lender

Buy Now, LLC

Ann Bellamy

Tyngsborough

MA

Lender

California Private Investors, Inc.

Cina Sandoval

San Dimas

CA

Lender

Celtic Funding Corp

Raymond Loughlin

Plainsville

MA

Lender

Centennial Properties

Robert Dodge

Lee’s Summit

MO

Lender

Christina Dangler

Dunn Loring

VA

Lender

Clear Mortgage, LLC

Michael Coffman

Tempe		

AZ

Lender

Columns Capital

Patricia Ray

Savannah

GA

Lender

Conquest Funding, Inc

Jeff Cella

Allentown

PA

Lender

Crowne Pointe Capital Partners

Robert Napolitano

Red Bank

NJ

Lender

Dalin Financial, LLC

David Morgan

Feasterville

PA

Lender
Lender

Daniel Dunsford
Del Toro Loan Servicing, Inc

Drew Louis

San Diego

CA

Lender

DHLC Investments, Inc.

Rob Barney

Dallas		

TX

Lender
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Individual Active Lender Directory Cont.
Company Name

Contact Name

City

State

Membership Level

Eastern Cap

Howard Harrison

Atlanta		

GA

Lender

Embarq Services

Bill Gallipo

Denver		

CO

Lender

ENR Financial Services

Greg Bernett

Scottsdale

AZ

Lender

EZ Money Lending Company

Jay Dackman

Baltimore

MD

Lender

Fidelity National Investment Group

David Javdan

McLean		

VA

Lender

First Capital Real Estate Investments

Suneet Singal

Sacramento

CA

Lender

First Republic Investment Corp

David Fenoglio

Montague

TX

Lender

Forrest Financial Group

Charles Townsend

Denver		

CO

Lender

General Service, LLC

Bernardo Torres

Ridgewood

NY

Lender

GMA Factor

Jacob Sacks

Pittsburgh

PA

Lender

Grand Coast Capital

Jeff Carter

Boston		

MA

Lender

Granite Loan Solutions

Jeff Merrick

Irvine		

CA

Lender

Great Central Mortgage Acceptance Co.

Chris Dickson

San Antonio

TX

Lender

Greystone Management Group

John Jones

Woodland Hills CA

Lender

Gronewoller & Associates

Paul Gronewoller

Fort Collins

CO

Lender

Harbinger Funding

Chris Jones

Cordova		

CA

Lender

Hilco Real Estate, LLC

Ron Lubin

Boston		

MA

Lender

iBridging.com

Steven McColl

London England

Inverse Investments

Scott Carson

San Antonio

TX

Lender

Investors Choice Funding

David Williams

Louisville

CO

Lender

Iron Bridge Lending

Gerard Stascausky

Portland OR

JG Invests LLC

Jonathan Gould

New York

NY

Lender

JGAM , LLC

Jason Golush

New York

NY

Lender

LaMaison Properties

Charles Campagnet

Alameda

CA

Lender
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Lender

Lender

Individual Active Lender Directory Cont.
Company Name

Contact Name

City

State

Membership Level

Legacy Group Capital, LLC

Brent Eley

Bellevue		

WA

Lender

MI Realty Investments

Tom Lytle

Detroit		

MI

Lender

Mike O’Meara

Irvine		

CA

Lender

MMG Capital

Chris Gleason

Simi Valley

CA

Lender

Oasis Loan Advisors

Candi Poole

Las Vegas

NV

Lender

Pacific Private Money

Mark Hanf

Novato		

CA

Lender

Pacific Residential Mortgage, LLC

Bob Cox

Medford		

OR

Lender

Peak Asset Management

Dan Brewer

Lenexa		

KS

Lender

Peak Asset Management

Paul Sauer

Lenexa		

KS

Lender

Peak Asset Management

Shane Sauer

Lenexa		

KS

Lender

Point Center Financial

Patti McLoon

Aliso Viejo

CA

Lender

Richard Urias

San Jose		

CA

Lender

Premier Mortgage Lending

Rick Piette

Las Vegas

NV

Lender

Pride of Austin Capital Partners

Robert Buchanan

Austin		

TX

Lender

Prime Commercial Lending

Kris Roglieri

Albany		

NY

Lender

Principal Partners Lending

Troy Blessing

Denver		

CO

Lender

www.PrivateLender.Pro

Michael Emens

San Jose		

CA

Lender

Private Loan Store

Scott Ferguson

Tempe		

AZ

Lender

Private Mortgage Financing & Investments Don Konipol

Tempe		

AZ

Lender

Realinvestors, LLC

Sherman Ragland

Bowie		

MD

Lender

Red Dirt Lending

Scott McLain

Oklahoma City

OK

Lender

RevitaLending, LLC

William Lansing

Bethesda

MD

Lender
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Individual Active Lender Directory Cont.
Company Name

Contact Name

City

State

Membership Level

Richmond Mortgage, Inc.

Mike Kurmbein

Richmond

VA

Lender

Robert Payne

Lender

Silverado Funding, LLC

David Scott

Lake Oswego

OR

Lender

Source Capital

Sacha Ferrandi

San Diego

CA

Lender

Specialty Lending Group

Jeffrey Levin

Greenbelt

MD

Lender

Stallion Funding

Ray Walter

Austin TX

Lender

Steve Thomas

Sarasota FL

Lender

Tempo Funding LLC

Mike Zlotnik

San Francisco

CA

Lender

Tempo Funding, LLC

Yuriy Novodvorskiy

San Francisco

CA

Lender

The Grossman Companies

David Grossman

Quincy MA

TLC Investments, LLC

Terry Moore

Charleston

WV

Lender

Trilion Capital

David Weiner

San Diego

CA

Lender

New York

NY

Lender

Vincent Spreuwenberg
V.R.M. Capital Corporation

Tom Van Erp

Conifer CO
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Lender

Lender

Active Service Provider Directory
Company Name

Contact Name

City

State

Membership Level

Applied Business Software

A.J. Poulin

Long Beach

CA

Service Provider

Armanino McKenna, LLP

Josh Nevarez

San Ramon

CA

Service Provider

FCI Lender Services

Gordon Albrecht

Anaheim Hills

FL

Service Provider

Feldman & Roback

Marc Feldman

Bradenton

CA

Service Provider

Geraci Law Firm

Anthony Geraci

Irvine		

CA

Service Provider

IRA Trust Services

Agatha Javellana

San Carlos

CA

Service Provider

Loan MLS

Robin Alridge

San Diego

CA

Service Provider

Loan MLS / Residential Capital

Mike Driscoll

San Diego

VA

Service Provider

National Real Estate Insurance Group

Mike Wrenn

Kansa City

MO

Service Provider

NCO Financial Investigative Services

Paul Morrow

Metairie		

LA

Service Provider

Rollins Consulting Group, LLC

Jack Rollins

Ponce Inlet

FL

Service Provider

Thinking Bigger Business Media

Kelly Scanlon

Shawnee Mission KS

Service Provider

Community Buying Group

Ben Rao

Lee’s Summit

MO

Service Provider

Construction Inspection Specialists

Steve Clark

Windsor		

CA

Service Provider

MidAtlanticIRA

Scott Blair

Frederick

MD

Service Provider

North Bay Real Estate Services

Stephen Loomis

Santa Rosa

CA

Service Provider

SBS Trust Deed Network

Rory Cambra

Westlake Village CA

Service Provider

Weltman, Weinberg & Reis

Robert Hanna

Warren		

Service Provider
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NJ

